What if there was no…. Habeas Corpus?

Article 1, Section 9, of the Constitution allows for the suspension of the privilege of the writ of habeas corpus in cases of rebellion or invasion when public safety may require it. Suppose that just such a situation occurred and that Congress suspended the habeas corpus guarantee. 

An unmarked car with the three men pulls up at the curb. It is three o‘clock in the morning. They knock on the door. The men inform you that you are under arrest, tell you to dress, and minutes later whisk you away to a detention center. Here, together with other detainees, you are held for weeks. Your relatives don‘t know what has happened to you. You are not informed about the charges against you. There is no way of communicating with the outside world. You have not been able to make any telephone calls. You do not have access to legal counsel, and the authorities are not required to justify your detention. 

Your family and friends search for you and hear that many people are being held at the prison where you have been languishing. They hire an attorney who makes inquiries and is told that you are being held for —acts against the state.“ The lawyers contacts one of the courts and requests a hearing. The judge agrees, and several days later your family and the attorney ask the judge to intervene on your behalf. In particular, the lawyer requests that the judge issues a writ of habeas corpus to the authorities holding you. This court order would require the authorities to justify your detention to the court. When you finally get an attorney who goes in front of a judge, all the judge would have to do is cite the public law just passed by Congress that suspended your ability to have your detention justified. 
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Judging by what has happened in other countries, without the provision of habeas corpus writs as parts of our system of protecting individual rights, the use of coercion and intimidation could greatly increase.  

But in only three cases in the U.S. has such a cherished civil liberty been suspended- President Lincoln suspended the writ in 1863, President Roosevelt suspended it in Hawaii following the bombing of Pearl Harbor in 1941, and more recently, President Bush along with Attorney General John Ashcroft have suspended it during the War on Terrorism. In April 2002, Jose Padilla, a former convict, was taken into military custody and was suspected, although not charged, to be planning to use a dirty bomb in the U.S. Padilla was not allowed to see a lawyer nor his family although a federal judge later ruled that the government must show reason for the detention 

In September, 2005, a three-judge panel of the Fourth Circuit Court of Appeals upheld Padilla's detention, reversing a decision by a trial judge in South Carolina. "The exceedingly important question before us," Judge J. Michael Luttig wrote, "is whether the president ... possesses the authority to detain militarily a citizen of this country who is closely associated with al-Qaida, an entity with which the United States is at war. We conclude that the president does possess such authority." In another case, Yaser Esam Hamdi, also a U.S. citizen, has been indefinitely detained without being charged. On June 28, 2004, the same day as the Padilla decision, Justice O'Connor released her plurality opinion in Hamdi. Joined by Justices Rehnquist, Kennedy, and Breyer, she held that the government "may detain, for the duration of these hostilities, individuals legitimately determined to be Taliban combatants who engaged in armed conflict against the United States." Both Padilla and Hamdi have been classified as “enemy Combatants” which stems from a 1942 Supreme Court Case Ex Parte Quirin. Quirin dealt with Nazi saboteurs, at least one of whom was a U.S. citizen. 
In Sept. 2006, Congress passed the Military Commissions Act. The purpose of the act is to, “facilitate bringing to justice terrorists and other unlawful enemy combatants through full and fair trials by military commissions, and for other purposes.” Some critics site that the act can be interpreted as indefinitely detaining citizens without a trail if deemed an enemy combatant. On June 12, 2008, however the U.S. Supreme Court ruled that the denial of habeas corpus rights to Guantanamo detainees was unconstitutional & that they have the right to a hearing in which they can contest the accusations against them.
Questions: (please use the back of this sheet for your answers)
1.) Copy the sentence in the Constitution that refers to habeas corpus (in your textbook). Why do you think that habeas corpus was included in the original Constitution when other natural rights were omitted? 

2.) Should habeas corpus be suspended during wartime (right now)? Explain why or why not?

