
Principles of the Constitution

• Separation of Powers

• Checks and Balances

• Limited Government

• Judicial Review

• Popular Sovereignty and representative 
government tempered by indirect elections

• Federalism



Separation of Powers: The Madisonian
Model

• Madison arrives early to contemplate the 
dilemma of how to reconcile majority rule 
with the protection of minority interests.  

• His main concerns were:

– Limiting Majority Control

– Separating Powers

– Creating Checks and Balances

– Establishing a Federal System



Separation of Powers

• To Madison tyranny was government that 
controlled all 3 branches of government

• His goal was to create a system that diffused 
power instead of concentrating it

• Influence by Montesquieu
• Influence of Colonial Experiences: excessive 

power in state legislatures needed to by curbed 
by a strong executive (but not too strong!)

• Danger of one branch combining forces with 
another branch need for checks and balances!



Checks and Balances

• Background
– 18th century view of government was that it was 

something to be restrained, whereas the modern view 
of government was as something to be used for the 
common good.

– There was a strong Fear of Tyranny among the 
founders and distrust of government.  Checks and 
balances were a means of intentionally building 
inefficiency in order to prevent government abuse of 
power.

• A system of restraints in which each branch can 
check the other two



Examples of Checks and Balances

• Veto/Veto Override, appointment/confirmation, treaty 
making/ratification, defense funding/Commander in 
Chief

• Political Independence within each branch: no branch 
is dependent upon the other two for election 
(exception: judges appointed by Pres) nor continuance 
in office (life terms for judges ameliorate the 
presidential influence.)

• Staggering of terms within each branchmajority of 
voters gain control over one part of government at one 
time, e.g. midterm congressional elections can serve as 
a check on the power of the executive!



Modifications of Checks and Balances

• Political Parties: In theory, parties should weaken 
checks and balances—a way of bringing branches 
together. The constitution is said to divide 
government but parties bring people in govt
together.
– In reality, parties are a weak influence: dominance of 

only 2 parties each of which has a wide range of 
interests (too much disagreement within each party 
itselfdifficult to assert strong control)

– Prevalence of Divided Government- a president of one 
party and a congress controlled by the other.  



Changes in Voting Methods

• Senators now chosen by people

• Congressmen also chosen by people (House)

• Presidents chosen by electors who (almost 
always) vote as the people have voted

• Thus, members of two branches are 
essentially chosen by the same electorate

– This is a weakening of checks and balances, 
however split ticket voting has changed this some.



Growth of Federal Bureaucracy

• Development of numerous agencies with 
legislative executive and judicial functions

• Congress often grants broad authority to 
agencies and then lets them carry out the general 
will of Congress.  
– Congress created an IRS to collect taxes, and then 

granted the IRS authority to help write tax code, 
enforce tax code and settle disputes over tax code

• Thus the growth of Bureaucracy has generally 
caused a weakening of checks and balances. 



Emergence of the US as a world 
Superpower

• Areas of national interest extend all around the 
world

• US is the leader of the free world, only remaining 
superpower after the Cold War

• With such heavy responsibilities any crisis seems 
to involve the US somehow.

• These responsibilities need to be dealt with in a 
strong and efficient manner, therefore power has 
concentrated in the executive 
branchweakening the system of checks and 
balances.  



The Status Quo

• Our system of checks and balances and separation of 
powers favors the status quo

• Those who want change must win at all points in 
policymaking process

• Those opposed to change only have to win once (e.g.-
Presidential veto)

• The results:

– Change comes slowly, if at all

– encourages moderation, compromise

– Property rights & personal freedoms have survived and 
been expanded



Limited Government
• Dilemma of wanting a more effective government, but 

also a limited government that did not become 
tyrannical

• Constitutional Government: Gov’t has only those 
powers listed in the Constitution

• Bill of Rights as a safeguard against possible tyranny 
from a new, strong, distant government.  Little fear of 
state gov’t but great fear of the national gov’t. 
Amendment 10 reflects the view that states would have 
substantial powers (central government could only 
exercise those powers delegated to it by the 
Constitution, states would have all other powers.

• Free elections, but potential of majority faction
Madison’s auxiliary precautions (Fed 51)



Judicial Review

• Power of Courts to strike down laws or government 
actions

• Not explicitly provided for in the Constitution but
• Established by Marbury v. Madison, 1803

– Facts of the Case: the end of Federalist control of gov’t and 
appointment of the ‘midnight judges’ (by Adams), 
including Marbury.  Jefferson (pres) ordered Madison (sec 
of state) not to deliver commissions to these judges.  
Marbury requests a writ of mandamus from the Supreme 
Court to order the delivery of his commission.

– Decision: section 13 of the Judiciary Act of 1789 enabling 
the Court to issue a writ of mandamus through original 
jurisdiction in this type of case was unconstitutional.



Marbury v. Madison Analysis

• Marshall ruled that the constitution did not have the 
authority to issue the writ, but he paradoxically 
increased its power by establishing judicial review 
when the Court struck down section 13

• Jefferson couldn’t really complain because the 
midnight judges didn’t receive their appointments but 
he fumed because his enemy, Federalist John Marshall 
had just increased the power of the court.

• Effects of Judicial Review: Citizens can challenge 
constitutionality of laws in court by initiating 
lawsuitslitigation has become an important way of 
making public policy.  



Print out the Constitution

• http://www.archives.gov/exhibits/charters/co
nstitution_transcript.html

• This is a website that has it in a printer 
friendly version.  This one is w/o the 
amendments. But the one you print should 
have them all.



The Amendment Process



Figure 2.4

Constitutional Change



The Amendment Process: A Check 
Against Factions

• Legacy of the Articles: Unanimous vote to amend-
impractical- desire to make the process easier, but not 
too easy.

• Each state counts as 1, regardless of population (unlike the 
electoral college)

• An amendment must be passed by passed by 38/50 states
• Seems fair right?

• BUT…
• An amendment opposed by the 12 LEAST populated states will 

not pass even if the 38 MOST populated states approve.
• An amendment supported by the 38 LEAST populated states can 

be approved even if the 12 MOST populous states oppose it!



Examples of Formerly Proposed 
Amendments

• Anti-miscegenation Amendment (1912) forbid inter-
racial marriages

• Federal Marriage Amendment Proposed numerous 
times since 2003; It would define marriage as between 
a man and a woman.

• Balanced Budget Amendment  Proposed numerous 
times ; it would force Congress to balance the budget

• Term Limit Amendment (2009)  Would limit 
congressional terms for Senators and Representatives

• ARE THESE AMENDMENTS MORE EVIDENCE OF 
FACTIONS?



Process of Amending Reflects Federal 
System

• Proposal
1. 2/3 vote from both houses of Congress (all done this 

way). No presidential veto possible
2. Constitutional Convention called by Congress at the 

request of 2/3 of the states serious implications 
and fears of such a gathering. 

1. Never been used before
2. Fear of a ‘runaway’ convention that might get out of hand 

and implement wholesale changes in the Constitution
3. Disturbing questions: Will convention stick to only the 

matter at hand? Will it take on other issues? Who gets to 
be delegates? How are they selected? How is 
representation among the states to be determined?



Ratification: 2 methods, Congress 
decides which shall be used

• ¾ of state legislatures
– All but one of the amendments were passed this way (21st)

– Most state legislatures ratify with simple majority, but 
some require a supermajority (3/5, 2/3, ¾)

• Ratifying conventions in ¾ of states
– Amendment 21 done this way

– A more directly democratic way: people elect delegates 
who state their positions on the proposed amendment.  
Citizens are in essence casting their votes on the 
amendment by voting for the appropriate delegates.  

• Time limit for Ratification is 7 years.



Changing the Constitution Informally

• Constitution was designed as a framework, 
details to be filled in later.

• Due to difficulties of formally changing the 
Constitution, informal ways developed.  
– Acts of Congress (ex. Judiciary Act of 1789)

– Judicial Rulings (Plessy v. Ferguson, Brown v. Board 
of Ed, Texas v. Johnson, Lawrence v. Texas)

– Presidential Actions (executive privilege, 
impoundment)



“Constitution belongs to the living, not 
the dead” Jefferson

• Jefferson believed that each generation might need a whole 
new constitution

• This hasn’t occurred because of the informal changes that 
have allowed the Constitution to adapt to changing times.  

• The US Constitution is the world’s oldest and longest lasting 
governing document.

• It is shockingly short  only 8,000 words

• It is irritatingly vague  it does not prescribe every detail.

• The intention of the founders was to create a document that 
would stand the test of time.

• One that could adapt without having to be changed often.

• Only 27 amendments  most passed in the last 100 years!



Homework

• Go to 
www.constitutioncenter.org/constitution

• Go to select an amendment, and use the links 
along with the analysis



Federalism

Chapter 3


